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CORRECTIONS OF WIFE'S FACTUAL STATEMENTS
Affidavit in Support of Motion to Waive Filing Fees: Wife appears add a
paragraph to her brief about a motion to waive fees in her brief. However, the ex
parte motion was filed a year and a half prior to trial and without any supporting
documentation whatsoever. The ex parte motion and facts were not part of the trial
or the court's consideration in alimony, and likely only included to improperly
garner sympathy of the court (because of the mere existence of a motion to waive
filing fees) in her quest for alimony without providing evidence of her need.
Protective Order Inaccuracy: Additionally, Wife's reference to a protective
order seems to emphasize that it was "subsequently dismissed," but fails to mention
that the protective order was heard on the merits, the court concluded that wife had
committed an assault and domestic violence against the husband, and the permanent
protective order was only dismissed after the 3-year limitation in the statute.
Financial Declarations: Counsel for Husband is grateful to Wife for
pointing out in her brief that in addition to the 5 other financial declarations filed in
the case, Wife also filed a financial declaration at the same time as the filing of her
petition for divorce on May 20, 2014. This first of her six (6) financial declarations
filed in this matter (like the subsequent 5) was unsupported by any documentation of
her monthly expenses. The complete and undisputed list of any of Wife's monthly
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expenses supported or verified by documentation or expert witnesses I throughout
these proceedings and up to and including a 2-day trial on the merits was:
VJ

1. American Express statement showing a monthly payment of $86;
2. A car purchase contract showing a monthly payment of $250 for a car she
purchased after separation;
3. Two auto repair bills for a car she no longer owns or drives;
4. A paystub showing a 401k loan repayment of $59 per month.
5. Rent of $800 per month. 2
Wife's total expenses support by documentation or expert witnesses (which she did
not call) were $1,195 per month. 3 Wife did not claim at any time that the
documentation to support and verify her monthly expenses were not reasonably
VJ

available, nor did she ever explain during the proceedings or in her appeal brief why
she did not bring proof of her expenses to court. What she did do was to repeatedly
file claimed expenses and fail to support such claims with any supporting
documentation. 4

1

No expert witnesses were called by wife at any time.
Wife did introduced evidence of her rent of $800 per month by calling as a witness her
friend and coworker with whom she was living at the time and allegedly charging her rent.
3
Contrary to the portrayal of Wife in her brief, there was no evidence presented that she
paid any utilities in addition to her rent. Her testimony was that her landlord had utilities
and she put these utilities on her financial statement ($80 for electricity, $80 for gas, and
$60 for water/sewer/garbage). See Wife's Trial Exhibit 1. Even adding (arguendo that the
court found all these amounts credible and supported) the AmEx payment, car payment,
401k loan, rent, and utilities together, her total verified expenses were only $1,395.
4
Wife does not concede at any time in her brief that she should have filed supporting
documentation, or that the Rule 26.1 required her to do so. Wife simply ignores such
duties and argues that she filed many financial declarations-perhaps believing that
repetitious filings would create support by the mere fact that she filed so many declarations,
2

:..:j)
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Despite the nearly complete lack of verifying her expenses with supporting
documentation as required by the Rules of Procedure and the Utah Supreme Court,
the trial court incredibly found "the mother's expenses to be $3,200 per month,
deducting some stated expenses for credit cards, her 401 k contribution, but
otherwise accepting her expenses from her financial declaration in the summary in
her post-trial brief." R. at 698. The "summary" referred to by the court as
submitted with Wife's post-trial brief and again in attached to Wife's appellate brief
as Addendum A-was not admitted at trial as evidence, but rather a demonstrative
illustration of the previous unsupported financial declarations and he alimony
calculation/argument.

Husband's Financial Declaration: Wife alludes to Husband filing a financial
declaration and that his was similar to hers. However, Wife never argued and the
court did not make a finding that the court was using his financial declaration as a
basis for her expenses. Indeed, the court in an earlier proceeding, denied temporary
alimony because she had listed her expenses with her having sole custody and living
in the marital residence. Because Husband was awarded custody of the children and
the marital residence (temporarily and permanently), she was instructed by the court

and thus make up for the lacking supporting documentation. Whatever may be her belief,
Wife does not contest that lack of supporting documentation for her monthly expenses.
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that she would need to file a financial declaration with her own/actual expenses. R.
at 219.
Testimony of Wife's Expenses: Yes, to shorten trial direct testimony, there

was an agreement stipulating that Wife would testify that her monthly expenses
listed in her financial declaration would be her testimony. However, upon cross
examination throughout the trial, Wife admitted that she brought no supporting
documentation except for 4 expenses (listed aove). Husband repeatedly and directly
and in a detailed manner showed that her testimony on all other expenses was
nothing more than Wife's general musings recollections about her marital monthly
expenses listed, that the amounts listed were incorrect, and/or many were not even
legitimate (did not exist at the time of separation).
SUMMARY OF ARGUMENT
The trial court erred in awarding alimony because Wife failed in her burden
to provide proof of her expenses with supporting documentation. Dahl, Rule 26.1,
and Utah Code 3-3-5(8) give both parties adequate notice that unless they provide
supporting documentation for the required elements of an alimony claim, the claim
should fail. The Utah Supreme Court in Dahl requires the party requesting alimony
to carry the burden of showing financial need. The court should not impute a party's
expenses unless and until a party has carried its burden to provide proof of her

.I)
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expenses with supporting documentation. Neither should a trial court be put in the
position the carry this burden for a party, by imputing expenses for a party who has
not provided such supporting documentation as required by Dahl and a bevy of
other cases. Indeed, how could a court aid or cure one party's lack of verification
for her expenses by imputation and not in the same instant acting with prejudice
against the other party? It cannot and should not do so.
In this case, because Wife failed to provide the court with the supporting
documentation or to otherwise verify or prove her financial need, alimony should
have been denied as a matter of law. It was an abuse of discretion to award
alimony, when, as here, she has not carried her burden to at least proving with
supporting documentation that her expenses eclipse her income. It is undisputed
that Wife failed to carry this burden at trial, and alimony award should have been
denied as a matter of law because it is an abuse of discretion to award alimony
above a party's proven needs.
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ARGUMENT
I.

WIFE WAS ON NOTICE OF HER OBLIGATION TO PROVIDE
ADEQUATE DOCUMENTATION, AND FAILED TO DO SO, AND
SUCH FAILURE WAS FATAL TO HER ALIMONY CLAIM

A. Alimony Statute and Case Law Give Notice of a Party's Obligation to
Support Need with Documentation.
The law in Utah is clear that a court must make findings of the required
statutory factors before awarding alimony. Utah Code 30-3-5(8)(a). Primary among
\ii}

these are the notorious "Jones" factors of (1) need of the recipient spouse, (2)
income of the recipient spouse, and (3) ability to pay of the payor spouse. Utah
Code 30-3-5(8)(a)(i-iii). A necessary and prerequisite requirement to any award of
alimony is a showing of need-the inability of a party to cover her own expenses
with her available income. On the issue of "need", the Utah Supreme Court in Dahl
set a standard that the burden is on the party requesting alimony to provide
sufficient credible evidence of need and provide supporting documentation beyond
unsubstantiated testimony of recollections of expenses. The Dahl court held that the
party seeking alimony bears
the burden of providing the district court with sufficient credible evidence of
each factor listed in the Alimony Statute. Ms. Dahl argues that she "showed
that she had expenses and had the need for an award of alimony" and that her
testimony was credible. But as explained above, Ms. Dahl's testimony
consisted solely of her recollection of her marital expenses. She provided no
financial declaration, no supporting financial documentation, and no expert
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testimony .... Ms. Dahl's unsubstantiated testimony did not satisfy her burden
of showing her financial need. We therefore conclude that Ms. Dahl failed to
meet her burden of showing her financial need-a necessary prerequisite to
an award of permanent alimony...
In summary, we hold that the district court acted within its discretion in
denying Ms. Dahl's request for permanent alimony. Ms. Dahl failed to
provide the court with the evidence necessary to demonstrate her financial
need. The record clearly indicates that the district court was mindful of the
statutory alimony factors and made all of the findings it could based on the
evidence before it. Any harm Ms. Dahl may have suffered by receiving no
permanent alimony was not a result of error on the part of the district court,
but instead was due to her counsel's failure to present the evidence necessary
to support an award of permanent alimony. 23 We therefore affirm the district
court's decision denying Ms. Dahl's request for permanent alimony.
Dahl v. Dahl, 2015 UT 79, 345 P.3d 566, ,108-09 (Utah 2015) (emphasis added).

Thus, Dahl requires that a party to meet her burden of proof by at least showing her
financial need by verifying her expenses in some manner other than a party's own
musings of her recollections of her expenses. Wife's position taken in her brief is to
either ignore this burden, or to replace it with "imputation."
B. Rule 26.1 Provides Notice and Specific Requirements of Required
Documentation to Support Alimny Claims
Again and in addition, Rule 26.1 of the Utah Rules of Civil Procedure as
noted in Dahl 5 requires each party to disclose and attached to its financial

Footnote 20 in Dahl states: "We note that the type of financial documentation that the
district court ordered Ms. Dahl to provide is now automatically required under rule 26.1 of
the Utah Rules of Civil Procedure. Indeed, rule 26.1 provides a detailed list of the
documents that parties to a divorce must include in their financial declarations. While this
rule was not in place at the time of the Dahls' divorce litigation and is thus not controlling
in this matter, the fact that detailed financial documentation is now automatically required
5
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l.

declaration copies of documentation verifying the amounts listed on the financial
declaration, such as statements, tax returns, pay stubs, loan applications, documents,
or bank statements. This rule also provides,

~

(c)(7) If the foregoing documents are not reasonably available or are in
the possession of the other party, the party disclosing the Financial
Declaration must estimate the amounts entered on the Financial
Declaration, the basis for the estimation and an explanation why the
documents are not available.
Rule 26.1 (c) of the Utah Rules of Civil Procedure (emphasis added). See also,

Jensen v. Jensen, 2008 UT App 392, 197 P.3d 117 (Utah App. 2008) (Holding that a
court should reduce a party's claimed expenses when such are unproven or
~

unsupported, stating, "[ a]lso, although Wife's trial exhibit set her financial need at
$4704 per month, not including payment of debt, the court found that she failed to
prove the existence of much of her claimed debt." Finally, it is settled case law that
it is an abuse of discretion to award a party alimony in excess of her proven need. 6
C. Undisputed that Wife's Income Exceeded her Proven Needs
In this case, the trial court determined that Wife had a net income of
approximately $1,600 per month and would receive child support of $252 per month

supports the notion that the district court did not abuse its discretion in ordering such
documentation in this case."
6
Jensen v. Jensen, 2008 UT App 392, 113, 197 P.3d 117; Bingham v. Bingham, 872
P.2d 1065, 1068 (Utah Ct.App.1994)); Olson v. Olson, 2010 UT App 22,226 P.3d 751
(Utah App. 201 0); and Fitzgerald v. Fitzgerald, 2005 Ut. Ap. 67.
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~

for a total net income of $1,852 per month. It is undisputed in the record, that Wife
gave no reason for not bringing her documentation to support her claimed expenses.
It is likewise undisputed on the record that the only evidence presented to the trial
court by Wife that was not own musings and recollections of her monthly expenses,
was $1,195 broken down as follows:
1.
2.
3.
4.

American Express
Car payment
401k loan
Rent

$86;
$250
$59
$800

The standard of the Supreme Court in Dahl is clear that the party requesting a
permanent alimony award bears of burden of proving need. However, in this case,
the trial court improperly placed the burden of proof on Wife's need on the
Husband-that he somehow had the burden to persuade the court that she did not
have expenses. The trial court stated, "However, the court is not persuaded,
regardless of the question of the proof of expenses, that she doesn't have expenses."
R. at 698.
The question before the court was not whether she had expenses, but whether
Wife had carried her burden of proof at least far enough to show that her expenses
exceeded her income-her "need" for alimony. However, the trial court ignored or
reversed the burden proof that should have been on Wife to prove her expenses and
found she had expenses despite the lack of supporting documentation brought by
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Wife, stating "However, the court is not persuaded, regardless of the question of the
proof of expenses, that she doesn't have expenses." R. at 698. This was plain error.
The trial court did not simply impute expenses (as argued by Wife in her
brief), but rather, the trial court ignored the prerequisite burden ofproof on Wife
imposed by Utah Code 30-3-5(8), Dahl, and despite Wife being on clear notice by
Rule 26.1 of the types of documentation necessary to prove her expenses. The trial
court abused its discretion by awarding alimony outside of the "bounds and under
~

the standards [the Utah Supreme Court] has set and [did not support] its decision
with adequate findings and conclusions." Dahl, at paragraph 84. Therefore,
pursuant to the required statutory finding of "need" in an alimony award and the
burden of providing supporting documentation resting squarely on the requesting
spouse under Dahl, alimony should have been denied. The trial court's finding that
it need not have supporting documentation to support her claimed expenses and
subsequent award of alimony were thus clearly erroneous and an abuse of
VP

discretion.
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II. A COURT CANNOT AND SHOULD NOT USE IMPUTATION TO
MAKE UP FOR THE LACK OF EVIDENCE FOR A PARTY'S
PREREQUISITE BURDEN OF PROOF ON AN ISSUE
A. A Court Should not cure an absence of evidence on a party's burden of proof
by imputation.
Wife argues that in the absence of evidence, a court may impute expenses to a
party. Husband does not argue that a court may adjust expenses higher or lower
based on the evidence before it. However, a court should not simply ignore the
mandate of Dahl that the requesting party carries the burden of proof on the
preliminary and required finding of need by assisting one party by imputation after
the lack of presentation of evidence has occurred. Again, Dahl requires supporting
documentation or expert testimony-something beyond "her recollection of her
marital expenses." In the absence of this type of quality of evidence presented to the
court, the court cannot and should not assist the requesting party by imputation.
B. Imputation to Cure Burden of Proof, Assists on Party to the Detriment of the
Other-an Act Counter to the Judicial Mandate to Remain Unbiased and to
Determine Cases on the Evidence Before It.
Even if a court were to adjust the expenses used to determine the amount of
alimony (in the common case of a party underestimating or overstating her
expenses), a court should not assist a party to make up for a lack of evidence, or
carry a party across the threshold question of whether a party has the financial
ability to cover her own proven expenses. Such an endeavor would plainly put the
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court in the untenable and biased position of assisting one party to the detriment or
prejudice of the other. In other words, when a court is faced with the situation that a
party has not presented evidence sufficient to carry a prerequisite burden of proof,
the court must deny the relief sought-not try to "even the playing field" or jump
over the burden to and cure the evidentiary defects by imputation. Imputing amounts
not support by the required evidence (documentation, expert witnesses, etc) is
tantamount to having the court assist one party. Such assistance to one party
impugns the requisite unbiased and dispassionate role of the trial judge-to rule on
cases in an unbiased manner based on the evidence before it.
Dahl, nor any other case law, does not provide or permit that a court can or

even should cure such defects in the burden of proof by imputation. In the absence
of sufficient, credible evidence supported by documentation in an alimony case,
Dahl is instructive:

vJ

Ms. Dahl failed to provide the court with the evidence necessary to
demonstrate her financial need. The record clearly indicates that the
district court was mindful of the statutory alimony factors and made
all of the findings it could based on the evidence before it. Any harm
Ms. Dahl may have suffered by receiving no permanent alimony was
not a result of error on the part of the district court, but instead was
due to her counsel's failure to present the evidence necessary to
support an award of permanent alimony.
Dahl v. Dahl, 2015 UT 79, 345 P.3d 566, iJ109 (Utah 2015) (emphasis added).

Thus, when a court is faced with a lack of evidence on a burden of proof issue, the
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remedy is not to assume or impute facts not in evidence, but rather deny the claim as
a matter of law. If a party fails to carry her burden of proof, a court's failure to
dismiss the claim thereafter would be clearly erroneous and an abuse of discretion.
C. Sauer Does Not Trump Dahl nor Allow a Court to Jump to Imputation when
a Party has Not Provided the Type of Documentation or Expert Testimony
Outlined in Dahl, previous Case law, or Rule 26.1.
Wife.argues that Sauer v. Sauer, 2017 UT App 117, gives a trial court the
"discretion" to use imputation and assist the party requesting alimony for the lack of
evidence. This files in the face of Dahl's holding that a party must carry its burden
of proof on showing need as a condition president to an alimony award. As
discussed above, this violates the burden of proof standards and a court's mandate to
remain free of bias in its administration of justice. This case was not just an
overstatement or underestimate like the Sauer case, but is about a party requesting
alimony, then failing to give a set of facts supported by documentation to even
award alimony-her prerequisite burden of proof of need. (cf. burden of proof on
the amount to be awarded).
Allowing a trial court to assist one party by imputation when there is a lack
of supporting documentation would make moot this court's rulings in Jensen v.

Jensen, 2008 UT App 392, 197 P .3d 117 (Utah App. 2008) (holding that a court
should reduce a party's claimed expenses when such are unproven or unsupported,
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stating, "[ a]lso, although Wife's trial exhibit set her financial need at $4 704 per
month, not including payment of debt, the court found that she failed to prove the
existence of much of her claimed debt") by allowing a court to impute claimed
despite a party's failing to prove the existence of such claimed expenses. Finally,
ignoring a party's burden of proof in favor of imputation would allow a court to
impute expenses in excess of an alimony recipient's proven need is against the body
of case law to the contrary in Jensen, Bingham, Olson, and Fitzgerald. 7

CONCLUSION

Despite having a clear duty to do so under Rule 26.1, and despite having the
opportunity to file such support with her 6 financial declarations filed during the
proceedings and at trial, it is undisputed that Wife only verified with supporting
documentation a mere 5 monthly expenses with something other than her own
musings and recollections on her marital expenses. Wife submitted no statements,
tax returns, pay stubs, loan applications, documents, or bank statements. Wife gave
no explanation for her lack of supporting documentation. It is undisputed that her
total supported expenses were less than her available income.

Jensen v. Jensen, 2008 UT App 392, ~ 13, 197 P.3d 117; Bingham v. Bingham, 872
P.2d 1065, 1068 (Utah Ct.App.1994)); Olson v. Olson, 2010 UT App 22,226 P.3d 751
(Utah App. 2010); and Fitzgerald v. Fitzgerald, 2005 Ut. Ap. 67.
7

vJ
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Lack of "need" is fatal to an alimony claim and clearly erroneous or an abuse
of discretion to ignore such by a trial court. Equally fatal is a lack of evidence of
such need presented by the requesting party. Such a lack of evidence should not be
cured after the presentation of fact by the trial court by imputation as suggested by
Wife, as such would ignore Rule 26.1, Dahl's burden of proof standard, and put the
trial court in the untenable position of assisting one party to the detriment of the
other.
Like the wife in Dahl, alimony should have been denied for failure to provide
adequate support for her alimony claim. As the court explained in Dahl, this is a just
result under the law and"[ a]ny harm [wife] may have suffered by receiving no
permanent alimony was not a result of error on the part of the district court, but
instead was due to her counsel's failure to present the evidence necessary to support
an award of permanent alimony." And like Dahl, and under the undisputed lack of
evidence before he trial court, the alimony award should have been denied as a
matter of law, and attorney fees and costs of appeal awarded to husband.

:duJ!

~

Dated October 2, 2017.

,
David J. unter
Counsel for Appellant
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ADDENDUM

No Addendum is necessary
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